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Form No.(J)2 
HEADING OF JUDGMENT IN ORIGINAL SUIT 

 
 

IN THE COURT OF CIVIL JUDGE :::::::::::::::::NALBARI 

 

 
Present :  Himakshi Thakuria Buragohaign            

   Civil Judge   

   Nalbari. 

 
              Friday, the 7th day of December, 2018 

 

   TITLE SUIT NO : 08/13 

                    
   Musstt. Majima Begum    
 

             --------Plaintiff   
 
     - VS  - 
 
          i)  Md. Moktab Ali, 
         ii)  Md. Safikul Ali, 
        iii)  Md. Tafazul @ Tafa Ali and 
        iv)  Md. Musstt Kalchan Bibi. 
 

             -----Defendants 
 

The suit is coming on for final hearing on 17/11/2018 in presence of:- 

 

Advocate for the Plaintiff:- 

i) Sri Hiran Ch. Deka and 
ii) Sri Arup Baishya.     

        
 
Advocate for the Defendants:-  
 
    i)   Sri Mahesh Sarma, 
    ii)  Md. Abdul Mazid and  
    iii) Md. Rafiqul Islam.    
         
 
And having stood for consideration to this day, the court delivered the following 
Judgment:- 



2 

 

 
 

                            J  U  D  G  M  E  N  T  

 

 

1. This is a suit for specific performance  of contract and 

consequential relief. 

 

2.  The fact of the plaintiff's case in brief is that the land 

measuring 1 bigha 1 katha described in the schedule of the plaint i.e. 

the suit land, was originally a government land of which the defendant 

No. 1 got allotment. The defendant No. 1 started construction of two 

houses thereon but could not complete the same. In the year 2009 the 

defendant No.1 proposed to sell his possessory right over the suit land 

and offered the same to the plaintiff and her husband. The plaintiff 

accepted the proposal and accordingly on 03/02/2009 the defendant No.1 

transferred his possessory right of the said 1 bigha 1 katha land in 

favour of the plaintiff by receiving the total price amounting to Rs. 

4,50,000/- and executed a kutcha dalil applicable for transferring 

possession of annual patta land, whereby the defendant No.1  promised to 

execute a proper registered sale deed in respect of the said land in the 

same value he received after the land becomes “Myadi” in his name. The 

defendant No.1 also delivered actual physical possession of the land to 

the plaintiff and since then the plaintiff is possessing the same with 

her husband. According to the plaintiff both she and her husband spent 

heavy amount of money for construction of the house over the said suit 

land. It is also averred by the plaintiff that in the year 2011 vide 

order dated 19/05/2011 passed by the Circle Officer the suit land became 

“Myadi” in the name of the defendant No. 1 and the suit land was 

included in KP patta No. 91 covered by dag No. 1020/1021(new) of vill- 

Sariahtali. Thereafter the plaintiff and her husband several times  

requested the defendant to execute the proper registered sale deed in 
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favour of them in respect of the suit land. But the defendant No 1 

always avoided the matter. On 24/04/2013 the defendant No 2 and 3 

assaulted the plaintiff's son Mafidul Haque on the way to his tuition. 

Again on 27/04/2013 the defendant No. 2 and 3 forcefully trespassed into 

the suit land and threatened the tenant of the plaintiff to vacate the 

suit land. Though the plaintiff lodged the ejahar on the next date, the 

defendant No. 1,2 and 4 again trespassed into the land and assaulted the 

father-in-law of the plaintiff and threw him away out of the suit land. 

Hence, this suit.  

 

3. On receiving the summons the defendant No. 1 to 4 appeared in the 

suit and filed their written statement. The defendant denied all the 

averments made by the plaintiff in their pleadings. It is stated by the 

defendants that the plaintiffs proposed to purchase the defendant's 

interest over 10 lechas of land under dag No. 404(old), 120(new) and 1 

bigha 1 katha land of KP patta No. 91 ( 46 eksona) and houses standing 

thereon at Rs. 4,50,000/- on 03/02/2009. The same annual patta land was 

made periodic on 19/05/2011. Therefore the plaintiffs title over the 

suit land which is now covered by periodic patta can not be declared. It 

is further stated by the defendant that out of Rs. 4,50,000/- only Rs. 

50,000/- was paid in cash. Thereafter the plaintiff issued a cheque of 

Rs.1,50,000/- which was dishonored by the State Bank of India. As such, 

according to the defendant the plaintiff has paid only Rs. 50,000/- 

though she has claimed in the plaint to have paid the defendant No 1, 

the total amount of Rs. 4,50,000/-. The, defendant is not bound to sell 

the suit land after it has been made a periodic patta land, as annual 

patta land confers no heritable and transferable right. Hence, the 

defendant has prayed to dismiss the suit of the plaintiff.  

 

4. On perusal of the pleadings the following issued were framed – 
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 i)    Whether there is cause of action for the suit  ? 

 ii)   Whether the suit is maintainable in its present form ? 

 iii)  Whether the suit is bad for non joinder and mis joinder  

 of the necessary parties  ? 

 iv)  Whether the suit is bared by limitation ? 

 v)    Whether on 3/02/2009 the defendant No 1 transferred his  

 possessory right over the suit land to the plaintiff by receiving 

an  amount of Rs. 4,50,000/- only and executing a kutcha dalil ? 

 vi)   Whether the defendant No. 1 is liable to execute a proper 

 registered sale deed selling the suit land in favour of the 

plaintiff  as per terms of the kutcha dalil dated 3/02/2009 at the 

value of  Rs. 4,50,000/- which has already been received by the 

defendant  No. 1 ? 

 vii)   Whether the plaintiff was dispossessed from the suit land 

 by the defendant ? 

 viii)   To what relief/ reliefs the parties are entitled to ? 

 

DISCUSSION, DECISION AND REASONS THEREOF 

 

5. In support of the case the plaintiff has adduced the evidence of 5(Five) 

witnesses and has exhibited 19(Nineteen) documents and the defendant has 

adduced the evidence of 7(Seven) witnesses and has exhibited 9(Nine) 

documents.  

 

6. I have heard the argument of learned counsels of the plaintiffs and the 

defendants and have discussed the issues as follows--- 

 

ISSUE NO. (i) : 

 “Whether there is cause of action for the suit ?” 
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 Cause of action means “every fact, which, if traversed, it would 

be necessary for the plaintiff to prove in order to support to his right 

to a judgment of the court.” The plaintiff has taken the plea that the 

defendant under No. 1 had transferred his possessory right over the suit 

land in her favour by receiving a total amount of Rs. 4,50,000/- only 

and execute a kutcha deed with a promise to execute a proper registered 

sale deed at the same value after the land was converted into a 

“Myadi” land. But on 28/04/2013 the plaintiffs were dispossessed from 

the suit land by the defendants. The defendants, on the other hand took 

the plea that as the suit land was a Government alloted land at the time 

of execution of the kutcha deed and as the said land was converted to 

“Myadi” land, the plaintiff's title over the same can not be declared. 

As there is assertion of right by the plaintiff and denial of right by 

the defendant definitely there is a cause of action for the suit.  

 Accordingly, this issue is decided in the affirmative and in 

favour of the plaintiff.  

 

ISSUE NO.(ii) : 

 “Whether the suit is maintainable in its present form?”  

  

 In their written statement the defendant has stated that the suit 

is not maintainable in its present form. However, there is no specific 

pleading that the plaint is not in its present form or in the manner in 

which it should have been filed. The plaintiff has claimed their title 

over the suit land by way of a kutcha deed executed in her favour on 

3/2/2009 and accordingly they have filed this suit for specific 

performance of contract and consequential relief. I find nothing to hold 

that the suit is not maintainable in its present form.  

 

ISSUE NO.(iii) : 
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      “Whether the suit is bad for non joinder and mis-joinder of the 

necessary parties ?” 

 

 The defendant has stated in their written statement that the suit 

of the plaintiff is bad for non joinder of necessary parties, as the 

pattadars of KP patta No. 91 of village- Sariahtali who are necessary 

parties are not made party in this suit. In this suit we find the 

defendant categorically admitting that the defendant No. 1 had executed 

a kutcha deed with the plaintiff and had transfer his interest over the 

suit land. The plaintiffs had also filed this suit for specific 

performance of contract. In a suit for specific performance of contract 

a person who has got interest in the property but who is not a party to 

the agreement for sale, is not necessary party in the suit. The 

necessary party is a person or entity whose interest are at stake in the 

outcome of a law suit whose absence as a party in the suit prevents 

judgment of all issues, but who can not be joined in the law suit 

because that would deny jurisdiction of a particular court. In the event 

a decree is granted to the plaintiff the rights of the other pattadars 

in the suit patta will not be effected any manner as the plaintiff did 

not claim any relief against them.  

 Accordingly, this issue is decided in the negative and in favour 

of the plaintiff.  

 

ISSUE NO.(v) & (vi) : 

 “Whether on 03/02/2009 the defendant no 1 transferred his 

possessory right over the suit land to the plaintiff by receiving an 

amount of Rs. 4,50,000/- only and executing a kutcha dalil ?” 

 and 

 “Whether the defendant no.1 is liable to execute a proper 

registered sale deed selling the suit land in favour of the plaintiff 

as per terms of the kutcha dalil dated 03/02/2009 at the value of Rs. 
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4,50,000/- which has already been received by the defendant No. 1 ?” 

 
 For the sake of convenience these two issues are decided 

together. 
 The plea taken by the plaintiff in her pleadings is that on 

03/02/2009 the defendant no. 1 transferred his possessory right over the 

suit land measuring 1 bigha 1 katha of land in her favour  by receiving 

the total price of the same, amounting to Rs. 4,50,000/- and executed a 

kutcha dalil  applicable for transferring possession of annual patta 

land whereby defendant no.1  promised to execute proper registered sale 

deed in respect of the said land in the same value he received, after 

the land becomes “Myadi” in his name. The defendant No 1 also 

delivered actual physical possession of the land to the plaintiff and 

since then the plaintiff is possessing the same with her husband. 

 The defendants in their written statement while partially 

admitting the plea of the parties stated that the defendant No. 1 did 

not come forward to execute the registered sale deed as he sold his 

interest in the annual patta land only which discontinues when the 

annual patta land was made periodic. According to the defendants out of 

Rs.4,50,000/-, only Rs.50,000/- was paid in cash. Thereafter the 

plaintiff issued a cheque of Rs.1,50,000/-(Rupees One Lakh Fifty 

Thousand) which was dishonored by State of Bank India. Therefore the 

plaintiff paid only Rs.50,000/- (Rupees Fifty Thousand) though she has 

claimed in the plaint to have paid the defendant No 1 total amount of 

Rs.4,50,000/- (Rupees Four Lakh Fifty Thousand). Hence the defendant is 

not bound to sell the suit land after it has been made a periodic patta 

land.  

 On going through the evidence on affidavit of DW-1 dated 

14/09/2016 it is observed that in the said affidavit the defendant No. 1 

as DW-1 has stated the some facts which are beyond pleading. The 

defendant tried to fill up this lacuna by introducing those facts by way 
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of amendment vide petition No. 1016  dated 7/12/18. But the same was 

rejected by this court after hearing both the parties. It is also 

noticed that with the permission of the court the defendant No. 1 

subsequently filed another evidence on affidavit and exhibited the 

original allotment certificate as Exhibit-J along with the same. 

 The learned counsel for the defendant while submitting his 

argument stated that under The Assam Fixation of Cielling on Land 

Holding Act, 1956 and the rules framed thereunder the defendant No. 1 

had no right to sale or transfer the land as an allottee. The learned 

counsel for the defendants submitted that the plaintiff failed to 

perform/observe the basic principle “purchaser be aware”. According to 

the Ld. Counsel, before entering into an agreement with the defendant 

No.1 the plaintiff should have ascertained from the official records, 

whether the defendant No. 1 had any saleable right as regards the land 

or it was only a permissive allotment order. It is further submitted 

that on the face of the allotment order itself it was clear that the 

defendant No.1 had no saleable right/ interest over the suit land.  

 In this connection the Ld. Counsel has relied on a decision of 

the Hon'ble Supreme Court in (1998) 3 SCC. 471.  (Tarsen Singh -Vs- 

Sukhmunder Sing) wherein it is held that parties under a mistake as to 

matter of fact essential to the agreement from the very inception but 

realizing the mistake at a latter stage, amount to the agreement 

“discover to be void” within the meaning of Section 65 (Contract Act, 

1872 Sec. 65 and 20) 

 According to the Ld. Counsel for the defendant law is clear that 

when an agreement/deed is made by the parties under a mistake as to a 

matter of fact essential  to the agreement from the very inception as in 

the present case that on the day on which the agreement was entered 

into, the land was only “alloted land” for enjoyment of the defendant 

No. 1. It was made clear in the allotment order, clause 3 that the 
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allottee could not have transfer the land neither title  nor possession. 

The defendant No. 1 being an illiterate person and in need of money,left 

the matter entirely with the plaintiff and her husband, who were both 

illiterate and was able to read and understand the contents of the 

documents/ allotment order (Exhibit-1) should have explained the matter 

to the defendant No.1. Thus, instead they encouraged him to enter into 

an agreement for transfer of a non permissible alloted land. Thus 

according to the learned counsel for the defendant the suit is on the 

face of it non maintainable as there is no cause of action.  

 In this regard I would like to bring in the provision of Sec. 115 

of the Evidence Act, which relates to Estoppel. According to sec. 115 of 

the Evidence Act, when one person has, by his declaration, act or  

omission, intentionally caused or permitted any person to believe a 

thing to be true and to act upon such believe, neither he nor his 

representative shall be allowed in any suit or proceeding between 

himself and such person or his representative to deny the truth  of that 

thing.  

 

Illustration :     A intentionally and falsely leads to be to believe 

that certain land belongs to A and thereby induced B to buy and pay for 

it. The land afterwards becomes the property of A, and A seeks to set 

aside the sale on the ground that at the time of sale he had no title. 

He must not be allowed to prove the case for want of title.  

 In our case also the defendant did not have title over the suit 

land as per the allotment certificate marked as Exhibit-J at the time of 

sale. Subsequently after conversion of the suit land from the annual 

patta land to periodic patta, he got the title.  As already submitted by 

the Ld. Counsel for the defendant that the plaintiff should have 

enquired into the official records before entering into an agreement and 

that the plaintiff  failed to observe the principle ' purchaser be 

aware”, it can be presumed that the plaintiff had no knowledge that the 
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defendant No. 1 did not have any title over the suit land. As such the 

rule of estoppal applies in case of the defendant No.1.  Now he cannot 

take the plea that earlier he had no right to sale the suit land, as he 

is estopped taking that plea.  

 At this point the learned counsel for the plaintiff has also 

drawn my attention to the decision of the Hon'ble Gauhati High Court in 

Gobinda Ch. Das -Vs- Baloram Bora  and others cited in GLJ 2000(3) 159 

wherein it is held that “as per the recognized and well established 

legal maxim that no man shall take advantage of his own wrong and this 

maxim which is based on elementary principle is fully recognized in 

courts of law and equity  and indeed admits illustration from every 

branch of legal procedure. The reasonableness of role is manifest.” 

 It is also noticed in the said judgment that in another case 

cited in AIR 1983 Assam 90 Maheswar -Vs- Upendra it was held that, 

“though the law does not recognize the transfer by a annual patta 

holder as binding, but where there has been a defacto transfer and 

somebody has come into possession by virtue of such transfer, the 

possession of the transferee is undoubtedly legal possession“. 

  Regarding the receipt of Rs. 4,50,000/- by the defendant from the 

plaintiff and the execution of the kutcha deed, we find DW-1 stating in 

his evidence on affidavit dated 14/09/16 that the kutcha deed written on 

03/02/2009 i.e. Exhibit-1 was false and fraudulent. Again it is stated 

by DW 1 in his evidence that the kutcha deed dated 25/11/2008 written by 

Suklal Choudhury and executed on behalf of  Mazima Begum and Himani 

Pathak was genuine. But surprisingly it appears that this plea was also 

not taken by the defendant in their pleadings.  Though the defendants 

has exhibited one kutcha sale deed dated 25/11/08 as Exhibit-A, it is 

seen that the contents of Exhibit-A are struck out by black ink and the 

word 'canceled' is written on both the pages of Exhibit-A. The 

defendants has failed to give any explanation about the same either in 
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their evidence or in their pleadings.  

 From the evidence of DW-1 as well as the written statement of the 

defendants, it appears that they have categorically admitted the fact 

that there was an agreement between the plaintiff and the defendant. 

Though they have denied the execution of Exhibit-1, but if we go through 

the evidence of PW 1 and DW-4 who is the daughter of defendant no.1, we 

find both of them identifying the signature of defendant No 1 in 

Exhibit-1 as Exhibit-1(1), 1(2) and 1(3). PW 1 also stated in her cross-

examination that Exhibit-1 was written by Suklal Choudhury. Now if we go 

through the cross-examination of Suklal Choudhury who is examined as DW-

7, we find him stating that Exhibit-1 is written by him as per 

instruction of both the parties and he has put his signature in english. 

Even DW-7 identified the signatures of defendant No. 1 as Exhibit-1(1), 

1(2) and 1(3). We also find DW-7 stating in his cross-examination that 

Exhibit-1 was executed by Moktab Ali and after the execution of the 

same, Moktab Ali took the deed with him  and told them that he would put 

his signature over it later on. On perusing the evidence of DW-7 it 

appears that Exhibit-1 has been proved.  

 On perusal of Exhibit-1, it appears that at the time of execution 

of Exhibit-1 the defendant No. 1 had received Rs. 4,50,000/- from the 

plaintiff and thereafter the possession of the suit land was handed over 

to the plaintiff. Vide the said agreement the defendant No. 1 also 

assured the plaintiff that on conversion of the land into “Myadi” 

patta he would execute a registered sale deed in favour of the 

plaintiff.   After going through the evidence on affidavit of DW-

1, the written statement of the defendants, the conditions mentioned in 

the allotment certificate marked as Exhibit-J as well as the submissions 

made by the learned counsel for the defendant while arguing the case, it 

appears that though the defendant has taken the plea that the agreement 

entered into with the plaintiff was void as he had no title over the 
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suit land being an allottee by the Government before the conversion of 

the land into periodic patta, it appears that he has categorically 

admitted the execution of Exhibit-1.    

 Hence, keeping in mind the entire discussions and materials 

available on record, it appears that the defendant No. 1 transfered his 

possessory right over the  suit land to the plaintiff on 03/02/2009 by 

receiving Rs. 4,50,000/- and also by executing the kutcha dalil which is 

marked as Exhibit-1. As such the defendant No. 1 is liable to execute a 

proper registered sale deed for selling the suit land in favour of the 

plaintiff as per the terms of the kutcha dalil dated 3/2/09 at value of 

Rs.4,50,000/- which has already been received by defendant No. 1. 

  Accordingly these two issues are decided in the affirmative and 

in favour of the plaintiff.  

 

ISSUE NO (vii) : 

  “Whether the plaintiff was dispossessed from the suit land by 

the defendant ?” 

 

 It has already been  discussed and held in the previous two 

issues that by executing a kutcha dalil  i.e. Exhibit-1, the defendant 

No 1 transferred his possessory right over the suit land to the 

plaintiff after receiving Rs. 4,50,000/-. 

 Apart from that, after going through the cross-examination of the 

witnesses, we find PW 5, Azizur Rahman, who is a tenant under the 

plaintiff stating that since two years he had been paying rent to 

Samsul, the husband of the plaintiff and thereafter because of some 

dispute as the family of the defendant No 1 asked him to vacate the 

room, he vacated the same. PW 5 also stated that he along with Rahmat 

Ali, Jasimuddin, Nasiruddin was given on rent by Samsul.  

 We also find DW 4 stating in her cross that the husband of the 
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plaintiff allowed 3 persons to stay in the disputed house as tenant but 

her brother Safiqul asked them to vacate the house.  

 In support of her plea, the plaintiff has also exhibited some 

tenancy agreement which are marked as Ext-6,7,8,9,10,11 & 12. The 

evidence of DW-7 makes it clear that he is the writer of those tenancy 

agreement as he has exhibited his signatures on the same as Exhibit-

6(1),6(2),7(1), 7(2), 8(1),8(2), 9(1), 9(2), 10(1),10(2),10(3), 11(13), 

11(14), 11(15), 11(17), 12(1), 12(2) & 12(3).  

 From the above discussion, it is clear that the plaintiffs were 

dispossessed from the suit land by the defendants. Accordingly this 

issue is decided in the affirmative and in favor of the plaintiff.  

  

ISSUE NO.(iv)  : 

 “Whether the suit is bared by limitation ?” 

 As per Article 54 ( Article 113 of the Act of 1908) the period of 

limitation for a suit for specific performance of contract is three 

years and the time for limitation starts to run from the date fixed for 

the performance, or if no such date is fixed, when the plaintiff has 

noticed that the performance is refused.  

 In our case, it is observed that the defendant has categorically 

admitted about the execution of kutcha sale deed in favour of the 

plaintiff as soon as the land becomes “Myadi”. It appears from the 

pleadings of the parties that the land was made periodic on 19/05/2011. 

As such the time for limitation shall start on the said date. The date 

of filing of this case is 16/07/2013. Therefore, there is no doubt that 

the suit is filed within three years from the date of limitation.  

 Accordingly, this issue is decided in the negative and in favour 

of the plaintiff. 

 

ISSUE NO. (viii)  : 
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 “To what relief/ reliefs the parties are entitled to ?” 

 

 In view of the above discussion, the plaintiff is entitled to get 

the proper registered sale deed of the suit land executed by the 

defendants in favour of them at the value of Rs. 4,50,000/- already 

received by the defendant No.1. 

 Accordingly this issue is decided in the affirmative and in 

favour of the plaintiff.  

 

    O R D E R 

 

5. The suit of the plaintiff is decreed on contest with cost.  

 The defendant No. 1 shall execute proper registered sale deed  in 

respect of the suit land in favour of the plaintiff at the same value of 

Rs. 4,50,000/- received by him earlier within three months from the date 

of this order.  

 In the event the defendant No. 1 fails to execute the registered 

sale deed, then the proper sale deed may be executed by this court.  

 The defendant shall vacate the suit land immediately and hand 

over the possession of the suit land to the plaintiff.  

 Prepare a decree accordingly. 

 

 Given under my hand and seal of this court on this the 7th day of 

December/2018. 

 

 

         Civil Judge, 

            Nalbari 

Dictated & Corrected by me 
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Civil Judge,  
Nalbari 
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A  P  P  E  N  D  I  X 

 

1. Plaintiff witnesses  : 

 PW-1  :    Majima Begum, 

 PW-2 :    Rahman Ali, 

 PW-3 :    Monu Das, 

 PW-4 :    Gyanbahadur Chetry. 

 PW-5  :    Md. Azizur Rahman 

 

2. Defendant witnesses  : 

 DW-1  :    Moktab Ali, 

 DW-2 :    Upendra Nath Malakar, 

 DW-3 :    Deben Kalita, 

 DW-4  :    Mst. Kobijan Begum,  

 DW-5  :    Tofajul Ali, 

 DW-6  :     Mst. Kanchan Bibi, 

 DW-7  :     Suklal Choudhury. 

  

 Additional witnesses of Defendant : 

 DW-1  :    Moktab Ali. 

 

3. Plaintiff's exhibits       :  

 Exhibit-1 : Kutcha Dalil dated 03-02-2009, 

 Exhibit-2 : Certificate copy of Jamabandi of KP Patta No.91, 

 Exhibit-3 : Receipt of electricity connection, 

 Exhibit-4 : Electricity payment bill, 

 Exhibit-5 : Electricity re-payment voucher, 

 Exhibit-6 & 12 : House rent agreement, 

 Exhibit-13 : Proceeding book, 
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 Exhibit-14 & 15 : Signatures of attendance,  

 Exhibit-16-17 : Certified copy of ejahar, 

 Exhibit-18-19 : Certified copy of charge-sheet. 

 

4. Defendant's exhibit   :    

 Exhibit-A : Kutcha sale deed dated 25-11-2008, 

 Exhibit-B : Paper cutting of Daily Newspaper 'Khabar'   

   published on 18-07-2013, 

 Exhibit-C : Revenue receipt, 

 Exhibit-D : Jamabandi, 

 Exhibit-E : Photo of Signboard,  

 Exhibit-F : National Population Registered slip, 

 Exhibit-G,H & I: Certified copy of FIR, 

 Exhibit-J : Land allotment certificate. 

  

 

         Civil Judge,  

            Nalbari 

 


